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ANNEX |
[Oiginal: Spanish]

Agreenent on Constitutional Reforns
and the El ectoral Reqine

. CONSTI TUTI ONAL REFORMS

Whereas the Constitution in force since 1986 sets forth the responsibility
of the State, as the expression of the I egal and political organization of
society, for pronmoting the common good and the consolidation of the rule of
legality, security, justice, equality, freedom and peace, and defines as a
central concern the pronotion of the full enjoyment of human rights within a
stabl e, permanent and popul ar institutional order in which governed and
government act with absol ute adherence to the | aw,

Whereas in the Gsl o Agreenment of 30 March 1990, the del egation of the
Nat i onal Reconciliation Conm ssion of Guatermala (CNR), acting with the ful
support of the CGovernment of Cuatenala, and the del egati on of the Unidad
Revol uci onari a Naci onal Guatemalteca (URNG, acting with the full support of its
Ceneral Command, placed on record their express determnation to find ways to
solve the nation's probl ens peacefully by political neans,

Whereas on 24 April 1991, the process of direct negotiation began between
t he Government of the Republic of Guatenala and the Uni dad Revol uci onaria
Naci onal Guatenalteca (URNG, the Parties having pledged that the politica
agreements reached would reflect the legitimte aspirations of all Guatemal ans
and woul d be drawn up in accordance with the constitutional framework in force
and with the El Escorial agreenents, in which URNG and the country's politica
parties had pledged to pronote such refornms of the Political Constitution of the
Republic as were necessary for the reconciliation of all Guatenal ans, the ending
of the internal armed conflict, the peaceful solution of the nation's problens
by political means and full respect for and application of the |aw,

Whereas the constitutional reforms contained in this Agreenent constitute a
substantive, fundanmental basis for the reconciliation of Guatemal an society
within the framework of the rule of |law, denocratic coexistence, full observance
of and strict respect for human rights, an end to inpunity and, at the nationa
level, the institutionalization of a culture of peace based upon nutua
tol erance and respect, shared interests and the broadest possible public
participation in all structures of power,

Whereas the above-nentioned refornms will contribute to political stability,
the strengthening of civilian power and the agreed redefinition of the functions
of the arned forces for the new era in the country's history which will begin
with the signing of the Agreenent on a Firmand Lasting Peace

Wher eas the above-nentioned reforns al so systemati ze and develop the spirit
and the letter of the commtnents signed on institutional, political, economc,
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soci al and ethnic issues, on human rights and their strict observance and on
efforts to combat inmpunity,

Whereas, at the national level, recognition of the identity of indigenous
peopl es is of fundamental inportance for building national unity based on
respect for and the exercise of the political, cultural, economc and spiritua
rights of all Guatemal ans, as well as on the fulfilnment of their duties,

Whereas the agreed constitutional refornms are a historic step which, at the
institutional |evel, guarantees and ensures the building of a just peace and
denocratic stability by political and institutional neans, within the franmework
of the political Constitution of the Republic,

The Government of Guatemal a and the Uni dad Revol uci onaria Naci ona
GQuatemal teca (URNG, hereinafter referred to as "the Parties", have agreed as
fol |l ows:

1. The Governnent of the Republic shall place before the Congress of the
Republic the draft constitutional amendnents contained in sections A and B of
this Agreenent 60 days after its entry into force.

2. It is understood that, where the text of a proposed constitutiona
amendnent is not expressly drafted and the nunber of the corresponding article
is not indicated, its drafting and nunbering will be left to the legislative
branch.

3. The Parties request the Congress of the Republic to pronul gate or anend
ordinary legislation, as necessary, to adapt it to the provisions agreed to by
the Parties in the Peace Agreenents and to the constitutional anendnents
contained in this Agreenent; and also, if necessary, to agree to any other
constitutional or |egal amendnents that nay be required to maintain consistency
and conpatibility with the reforns proposed by the Parties.

A. Constitutional reforns contained in the Agreenent on
ldentity and Ri ghts of | ndigenous Peopl es

4. Thi s Agreenment provides for constitutional recognition of the identity of
the Maya, Garifuna and Xi nca peoples and, fromthat standpoint, of the need to
define and characterize the Guatenal an State as being one of national unity and
multi-ethnic, multicultural and multilingual in nature. It is not just a matter
of recogni zing the existence and identity of various ethnic groups, as

article 66 of the Constitution currently does, but of recognizing that the very
make-up of society, without prejudice to the unity of the nation and the State,
is characterized in that way; this also entails recognizing the specific nature
of indigenous people's spirituality as an essential conponent of their world
view and of the transm ssion of their values, and granting officia
constitutional recognition to indigenous |anguages as one of the mainstays of
national culture and as a vehicle for acquiring and transmtting indi genous
people's world view, know edge and cul tural val ues.
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Identity of the Maya, Garifuna and Xi nca peoples
5. Sponsor in the Congress of the Republic express constitutional recognition

of the identity of the Maya, Garifuna and Xi nca peoples, within the unity of the
Guat ermal an nati on

List of the | anguages existing in the country

6. Sponsor in the Congress of the Republic an anendnment to the Constitution
incorporating in its article 143 a list of all |anguages existing in the
Republic, which the Governnent is required to recogni ze, respect and pronote.

Oficial recognition of indigenous | anguages

7. Sponsor in the Congress of the Republic, in accordance with the concl usions
of the Oficial Recognition Conmi ssion established under the Agreement on
Identity and Rights of I|ndigenous Peoples, the necessary constitutiona
anmendnments arising out of the Conmm ssion's worKk.

Spirituality of the Maya, Garifuna and Xinca peoples

8. Sponsor in the Congress of the Republic the amendnent of article 66 of the
Constitution to stipulate that the State recogni zes, respects and protects the
various forns of spirituality practised by the Maya, Garifuna and Xi nca peopl es.

Definition and characterization of the Guatennl an nati on

9. Sponsor in the Congress of the Republic an anendnent to article 140 of the
Constitution to define and characterize the Guatenmal an nati on as bei ng one of
national unity and multi-ethnic, multicultural and multilingual in nature.

B. Constitutional reforns included in the Agreenent on the
Strengthening of Gvilian Power and on the Role of the
Arned Forces in a Denocratic Society

10. Wthin the franework of the nodernization of State institutions, the
Agreenent on the Strengthening of Gvilian Power and on the Role of the Arned
Forces in a Denocratic Society provides for constitutional reforms with respect
to the Congress of the Republic, the Judiciary, the functions of the President
of the Republic, and the CGuatenmal an arned forces. The aimis not to propose
case-by-case measures, but to refornmulate the whol e conception of State organs
and institutions with a view to strengthening denocracy in line with present-day
constitutional trends.

Congress of the Republic

11. Wth regard to the Congress of the Republic, present conditions have
pronpt ed various social sectors to raise the issue of the nunber of deputies,
with a viewto preventing their nunbers from exceedi ng a predeterm ned
reasonabl e | evel while preserving their representativeness as a characteristic
expression of denocracy. |In addition, that representativeness raises the need

/...



A 51/ 776
S/1997/ 51
Engl i sh
Page 6

for an equally reasonabl e turnover of deputies; accordingly, it is envisaged
that deputies will not be able to be re-elected for nore than two consecutive
terns.

Fi xed nunber of deputies

12. Sponsor in the Congress of the Republic an anendnent to article 157 of the
Constitution to maintain the nunber of deputies in the Congress at the current
| evel .

13. An anendnment to the sane article, stating that deputies cannot be
re-elected for nore than two consecutive terns, should al so be sponsored, so as
not to prevent parlianentary careers but at the sane tine to permt a turnover
of political |eadership in the Congress.

Adninistration of justice

14. The integrity and efficiency of the judicial function fulfil the task of
guaranteeing the rules of social relations, a guarantee which can becone
operative only if there is security, as manifested in the substantive rights
prescribed by law, the fair settlenent of disputes, universal respect for
procedural norms, the punishnment of offenders and reparation for injury.

15. That is why it is inportant to strengthen the judicial function so that,
within the constitutional franmework that provides general guarantees for the
adm ni stration of justice, free access to the adm nistration of justice,

regardl ess of financial neans, can becone a reality, based, in particular, on
the multi-ethnic, multicultural and multilingual nature of Guatemal a; the
inmpartiality and i ndependence of judges; the reasonable and pronpt resol ution of
social conflicts; the provision of alternative nmechani sns for resol ving such
conflicts; and a career judicial service which strives to ensure the

pr of essi onal excellence of judges, as well as proper recognition of the dignity
of their profession and of their rights and responsibilities with regard to
trai ning and advanced training, wthout prejudice to a disciplinary system

whi ch, while respecting the rights of defence and due process, guarantees the
proper exercise of the judicial function, with the power to inpose penalties
bei ng exercised solely by the judiciary.

CGuarantees for the adm nistration of justice

16. Sponsor in the Congress of the Republic an anendnent to article 203 of the
Constitution which would nake an initial express reference to guarantees of the
adm ni stration of justice and, as such, include: (a) free access to the

adm ni stration of justice in the person's own | anguage; (b) respect for the
multi-ethnic, multicultural and multilingual nature of CGuatemala; (c) defence
counsel for those who cannot afford it; (d) inmpartiality and i ndependence of

j udges; (e) reasonable and pronpt resolution of social conflicts; and

(f) provision of alternative conflict-resolution nechanisns. In addition, the
present content of article 203 should be reproduced in summarized formin a
separ at e paragr aph.
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Career judicial service

17. Sponsor in the Congress of the Republic the anmendnent of articles 207, 208
and 209 of the Constitution, which would include a reference to the Act on the
Career Judicial Service and establish its content as foll ows:

(a) R ghts and responsibilities of judges, dignity of the profession and
adequat e remunerati on;

(b) System of appointnents and pronotions of judges based on public
conpetitive exam nations designed to ensure professional excellence;

(c) Right and duty to pursue judicial training and advanced trai ni ng;
(d) Disciplinary system with pre-established guarantees, procedures,
| evel s of jurisdiction and penalties, and the principle that a judge or

nagi strate can be investigated and puni shed only by his peers.

Personnel of the judiciary

18. Sponsor in the Congress of the Republic an anendnent to article 210 of the
Constitution elimnating the guarantee set forth in the second paragraph, since
its content would be subsuned under the three preceding articles. Article 210
should refer only to personnel of the judiciary who are not judges or
magi st rat es.

National Gvil Police

19. Sponsor in the Congress of the Republic the inclusion of an article in the
Constitution defining the functions and main characteristics of the National
Cvil Police as follows:

"The National Cvil Police is a professional and hierarchica
institution. It is the only arned police force with national jurisdiction
and its function is to protect and safeguard the exercise of the rights and
freedons of individuals; to prevent, investigate and conbat crime; and to
mai ntain public order and internal security. It shall be under the contro
of civilian authorities and shall show strict respect for human rights in
carrying out its functions.

"The |l aw shall regulate the requirenents and procedures for adm ssion
to the police profession, as well as pronotions, advancenent, transfers,
di sciplinary action against police officials and enpl oyees and ot her
questions related to the functioning of the National Cvil Police."

CGuatemal an arned forces

20. In a denocratic society, the typical functions of the armed forces relate
to the defence of sovereignty and territorial integrity; any other function is
atypi cal and exceptional; |ike any other government institution, their exercise

of other functions nust take place in a context of subordination to lawfully
constituted authority and be preceded by a decision of and be nonitored by the

/...
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lawful ly constituted authorities of the State within their specific sphere of
conpetence. Any exceptional function of the arnmed forces nmust therefore be
deci ded by the President of the Republic, as Head of State and Conmander-in-
Chief of the Arned Forces, and be subject to oversight by the Congress of the
Republ i c.

21. Moreover, like other Mnisters of State, the Mnister of Defence is called
upon to perform policy-making functions which do not necessarily require that he
have a strictly technical background. As a result, the current requirenment that
he be a nenber of the arned forces is not justified. |In keeping with present-
day conceptions of the organization of the judiciary, exclusive mlitary
jurisdiction in crimnal matters should be confined to strictly mlitary crines
and mi sdenmeanour s.

Constitution, organization and functions of the arned forces

22. Sponsor in the Congress of the Republic an anmendnment to article 244 of the
Constitution so that it reads as foll ows:

"Article 244. Constitution, organization and functions of the arned
forces. The CGuatenal an arnmed forces are a permanent institution in the
service of the nation. They are unique and indivisible, essentially

prof essional, apolitical, obedient and non-deliberative. Their function is
to defend the sovereignty of the State and the integrity of its territory.
They consist of land, sea and air forces. Their organization is

hi erarchical and is based on the principles of discipline and obedi ence.”

Functions of the President of the Republic

23. Sponsor in the Congress of the Republic an anmendnment to article 183 of the
Constitution which would include the foll ow ng:

"Del ete paragraph (r) of article 183 and amend t he wordi ng of paragraph (t)
to read: 'To grant special pensions'"

24. Wth regard to the functions of the President of the Republic, it has been
agreed to sponsor the inclusion of the following in article 183:

"Where the normal neans for the maintenance of public order and interna
peace have been exhausted, the President of the Republic may, on an
exceptional basis, use the arnmed forces for this purpose. The action of
the arned forces shall always be temporary, shall be conducted under
civilian authority and shall involve no limtation whatsoever on the
exerci se of the constitutional rights of citizens.

"To order these exceptional measures, the President of the Republic shal

i ssue the corresponding agreenent. The action of the armed forces shall be
l[imted to such tinme and nodalities as are strictly necessary and shal
cease as soon as its purpose has been achi eved. The President of the
Republic shall keep the Congress infornmed of the operations of the arned
forces, and the Congress may at any tine order that such operations shal
cease. In any event, within 15 days following the end of such operations,

l...
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the President of the Republic shall submt to the Congress a detailed
report on the action of the armed forces.”

Duties and powers of the President over the arned forces

25. Sponsor in the Congress of the Republic an anmendnment whereby the fina
sentence of paragraph (b) of article 246 of the Constitution, which reads: "He
may, |ikew se, approve special pensions”, would be del eted.

26. Al so sponsor the redrafting of the first paragraph of article 246 so that
it reads as follows:

"The President of the Republic is the Commander-in-Chief of the Armed
Forces and shall issue his orders through the Mnister of National Defence,
whet her the Mnister is a civilian or a menber of the armed forces."

Mlitary courts

27. Sponsor in the Congress of the Republic the total redrafting of article 219
of the Constitution, so that it reads as foll ows:

"Article 219. Mlitary courts. The mlitary courts shall try the crines
and m sdeneanours specified in the Mlitary Code and in the correspondi ng
regul ations. Odinary crines and nmi sdeneanours committed by mlitary
personnel shall be tried and judged by the ordinary courts. No civilian
may be judged by mlitary courts.”

Il. ELECTORAL REG ME
Wher eas:

El ections are the essential instrunent for the transition which Guatemal a
is currently making towards a functional, participatory denocracy,

For that purpose, CGuatenala has, in the formof the Suprene El ectora
Tribunal, an independent institution of recognized inpartiality and prestige
which is a key el enent in safeguarding and strengthening the el ectoral regine,

It is necessary to increase citizens' participation in the electora
process and to overcome the phenonmenon of abstentionismin order to strengthen
the legitinmacy of public authority and consolidate a pluralistic, representative
denocracy in Cuatenal a,

The |l evel of electoral participation is the result of nmany different socia
and political factors, including the inpact of civil institutions on the daily
lives of Guatenal ans, the capacity of political parties to fulfil people's
expectati ons, the degree of organi zed participation by citizens in social and
political life and their |evel of civic education, all of which are el enments
whi ch the package of peace agreenents already signed seeks to strengthen
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The el ectoral process is marred by specific shortcom ngs which inpede the
effective enjoynent of the right to vote. These shortcom ngs include citizens
| ack of reliable docunentation, the absence of technically prepared el ectora
rolls, difficulty of access to registration and voting, |ack of information and
the need for greater transparency in el ection canpaigns.

This Agreenent seeks to pronbte legal and institutional refornms which will
remedy those shortcom ngs and constraints and, together with the other peace
agreenents, help to inprove the electoral reginme as an instrunment of denocratic
transformation.

The CGovernnent of Guatemal a and the Uni dad Revol uci onaria Naci ona
Guatermal teca (hereinafter referred to as "the Parties") have agreed as foll ows:

El ect oral Ref orm Comm ssi on

1. Recogni zing the role of the Suprene El ectoral Tribunal in safeguardi ng and
strengthening the electoral regine, the Parties agree to request the Tribunal
through this Agreenment, to establish and preside over an El ectoral Reform

Conmi ssion charged with publishing a report and making a series of
recomendati ons on el ectoral reformand the correspondi ng | egislative
amendnent s.

2. In addition to its Chairnman, who woul d be appointed by the Suprene

El ectoral Tribunal, the Conm ssion would consist of one representative and one
alternate for each of the political parties with representation in Parlianment
and two nmenbers and their respective alternates to be appointed, at its

di scretion, by the Supreme El ectoral Tribunal. The Electoral Reform Comm ssion
woul d receive all such support and advisory services as it considered necessary.

3. It is reconmended that the above Commi ssion be constituted no later than
three nonths after the signing of the Agreenent on a Firm and Lasting Peace and
that it conplete its work no later than six nonths fromthe date of its
establishment. |In order to achieve its objectives, the Comm ssion woul d have to
encourage an extensive pluralistic debate on the subject of Guatenmmla's

el ectoral regine.

4. As a mninmum non-restrictive agenda for noderni zing the el ectoral regine,
t he Conm ssion would consider the follow ng itens:

(a) Docunentation;

(b) Electoral rolls;

(c) Voting;

(d) Transparency and publicity;
(e) Information canpaign

(f) Institution-building.
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Basi c _proposal s
5. In connection with these itens, the Parties agree that, in keeping with the

efforts being made to strengthen the el ectoral process, they would put forward
for consideration by the El ectoral Reform Comm ssion the foll ow ng basic
proposal s:

Docunent ati on

6. G ven that lack of reliable docunentation is an obstacle to the

i npl enentati on of the various phases of the electoral process, the Parties
consider that it would be useful to introduce a single identity docunent, with a
phot ograph of the hol der, which would replace the present local identity card
and which, as an identification docunent for all civil matters, would al so serve
for elections. Such a docunent would be issued by the Suprenme El ectora
Tribunal, through the National Registry. To this end, the appropriate reforns
of the Elections and Political Parties Act and the G vil Code woul d be

undert aken.

7. As a contribution to the next general elections, it would be extrenely
i mportant and useful for all citizens to use the new single identity docunent.

El ectoral rolls

8. Bearing in mnd the need to steadily inprove the electoral rolls which the
Supreme El ectoral Tribunal is responsible for conpiling and updating, the
Parties consider that it would be useful for the Electoral Reform Comm ssion to
study ways of ensuring that deaths and changes of address are recorded
systematical ly.

9. In order to establish electoral districts within each municipality, with
their own electoral roll, where necessary, to facilitate voting, it is proposed
that the Commi ssion should recommend the reformof the Elections and Politica
Parties Act to ensure that the electoral rolls are based on place of residence.

10. The El ectoral Reform Commi ssion shoul d exanm ne ways of facilitating
citizens' access to voter registration centres and of ensuring that the Supreme
El ectoral Tribunal has the resources to expand its coverage in rural areas.

11. Taking into account the new functions of the Cuatenal an arned forces, as
set forth in the Agreenent on the Strengthening of Civilian Power and on the
Rol e of the Arnmed Forces in a Denocratic Society, and considering the Parties
shared objective of pronmoting the broadest possible participation of citizens in
the el ectoral process, the Commission is invited to examne the desirability of
granting, in the future, nenbers of the Guatenalan arnmed forces on active duty
the political right of voting in Quatenal an el ections.

Vot i ng

12. It is necessary to facilitate citizens' access to voting centres. To that
end, the Parties propose that, based on the electoral rolls, the Suprene
El ectoral Tribunal, in consultation with political parties, should identify the

/...
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pl aces in which voting centres are to be set up within nunicipalities; such

pl aces woul d be those whi ch have | arge nunbers of residents living a | ong way
fromthe nunicipal capital and which are al so accessible to party poll-watchers
and el ectoral observers. Voting centres should correspond to a nunicipa

el ectoral district with its ow electoral roll, thereby avoiding any probl ens
whi ch m ght otherwi se arise fromhaving a comon nunicipal electoral roll for
all voting centres.

13. The El ectoral Reform Commi ssion should study and propose the necessary

| egi sl ative and/or adm nistrative changes to facilitate the participation of
internal mgrant workers in elections, which currently coincide with the period
of seasonal mgration of |abour

Transparency and publicity

14. In order to pronote greater transparency in the presentation of candidates
by assenblies of political parties, action should be taken to ensure that al
party menbers are inforned of the convocation and hol ding of the genera
assenblies of political parties. The El ectoral Reform Conm ssion could exam ne
whet her conpliance in convoking and hol ding the assenblies of political parties
m ght be verified as a matter of routine by the National Registry or whether it
woul d be useful to anmend the |aw to enable the Suprenme El ectoral Tribunal to
supervi se effectively the convocation and hol di ng of assenblies of politica
parties, as well as their results.

15. In order to ensure transparency in the financing of election canpaigns and
that voter preference is not supplanted by spending power, the Parties consider
that the Suprene El ectoral Tribunal should have the power to set a ceiling for
canpai gn spendi ng by each presidential candidate in the mass nedia. It is
reconmended that consideration be given to the possibility of providing and
facilitating the use of nedia tinme and space free of charge for all parties on
an equal footing.

16. Parties and candi dates shoul d be conpell ed to nake avail abl e such
accounting records and reports as may be required fromthem by the Nationa
Regi stry in order to verify that their sources of funding are lawful. The
cal cul ati on of canpai gn spendi ng shoul d include, at market prices, any
advertising donated to the parties during the el ection canpaign

17. It would also be useful to pronbte a reformof the Penal Code to
characterize the acceptance of illicit canpaign funding as a crine, establishing
t hat anyone who receives or authorizes the receipt of such contributions for the
funding of political organizations or election canpaigns is guilty of such a
crine. The reformwould establish the corresponding crimnal penalties.

Public information canpaigns

18. The increasingly active participation of citizens in the el ectoral process
is a guarantee of the legitimcy and representativeness of the el ected
authorities. This objective would be nore easily achieved if ongoi ng canpai gns
to educate, notivate and informcitizens were carried out. The Electoral Reform
Conmi ssi on woul d exam ne the possibility of conducting information canpaigns to:

/...
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(a) Explain the inportance of the right of citizens to vote and to be
el ect ed;

(b) Encourage and pronote the tinely preparation of electoral rolls;

(c) Provide information on how to vote, the docunents to be presented at
voting tables and centres and the hours during which voting takes
pl ace;

(d) Provide information on how to organize civic conmittees or join a
political party.

19. In order to ensure that these canpaigns are effective, account woul d have
to be taken of the inportance of using the various | anguages of indigenous
peopl es, as agreed in the Agreenent on Identity and Ri ghts of |ndi genous

Peopl es.

Institution-building

20. In order to strengthen the electoral regine, the Parties agree to request
the El ectoral Reform Commi ssion to design a programe for nodernizing the

Nati onal Registry. Such a programme, with the corresponding activities to train
and professionalize the personnel involved, would permt the autonmation of data
and their incorporation into coordinated networks so that electoral rolls could
be effectively cross-checked, naintained and updat ed.

21. Bearing in mnd the role of the Suprene Electoral Tribunal in the electora
ref orm proposed in this Agreenent, the Parties consider that it would be hel pfu
if the El ectoral Reform Conm ssion were to anal yse what resources the Tribuna
requires in order to function efficiently, particularly in order to performits
ongoi ng functions in the areas of voter registration, preparation of electora
rolls and public information canpai gns. The executive branch, for its part,
will review the Electoral Reform Conmission's analysis of such resources and
take whatever action it can to strengthen the operations of the Suprene

El ectoral Tribunal.

[11. FINAL PROVI SI ONS

First. This Agreement forns part of the Agreenent on a Firm and Lasting Peace
and shall enter in force on the day when the latter is signed.

Second. In accordance with the Franmework Agreement, the Secretary-CGeneral of
the United Nations is requested to verify conpliance with this
Agr eenent .

Thi rd. Thi s Agreenment shall be wi dely publicized.

St ockhol m 7 Decenber 1996
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For the Governnent of Guatenal a:
(Signed) Gustavo PORRAS CASTEJON (Signed) Oto PEREZ MOLI NA
Bri gadi er - Gener al
(Signed) Raquel ZELAYA RCSALES (Signed) Richard Al TKENHEAD CASTI LLO
For the Unidad Revol ucionaria Nacional Guatenalteca:
(Signed) Carlos GONZALES (Signed) Comander Rol ando MORAN
(Signed) Commander Pabl o MONSANTO (Signed) Jorge ROSAL

For the United Nations:

(Signed) Jean ARNAULT



